BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation
Against:

NILDA VERGARA, M.D. _File No. “800-2015-013832

. Physician's and Surgeon's
Certificate No. A 37908

)
)
)
)
)
)
)
)
)
~ Respondent )
)

DECISION AND ORDER

The attached Stipuléted Settlement and Disciplinary Order is hereby
adopted as the Decision and Order of the Medical Board of California,
Department of Consumer Affairs, State of California.

This Decision shall become effective at 5:00 p.m. on September 1, 2017;

IT IS SO ORDERED August 4, 2017.

MEDICAL BOARD OF CALIFORNIA

e Nuedolp sone Aoty
Michelle Anne Bholat, M.D., Chair
Panel B
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XAVIER BECERRA
Attorney General of California

“JANE ZACK SIMON

Supervising Deputy Attorney General
ALICEW.WONG
Deputy Attorney General

. State Bar No. 160141

455 Golden Gate Avenue, Suite 11000
San Francisco, CA 94102-7004
Telephone: (415) 703-5597
Facsimile: (415) 703-5480

Attorneys for Complainant

BEFORE THE :
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Accusation Against: Case No. 800-2015-013832
NILDA VERGARA, ML.D. . -
2039 Forest Avenue #205B : STIPULATED SETTLEMENT AND

San Jose, CA 95128 : : : - | DISCIPLINARY ORDER

Physician's and Surgedn's Certificate No. A
37908 '

Respondent.

IT IS HEREBY STIPULATED AND AGREED by and between the parties to the above-

entitled proceedmgs that the followmg matters are true:

" 1. Kimberly Kirchmeyer (Complainant) is the Executive Director of the Medical Board
of Caiifornia (Board). She brought this action soleiy in her ofﬁcial capécity and is represented in
this matter by Xavier Becerra, Attorney General of the State of California, by Alice W. Wong,
Deputy Attorney General. |

2. Respondent NILDA VERGARA, M.D. (Respondent) is represented in this
proceeding by attorney Thpmas Still, whose address 1s: Thomas E. Still, Hinshaw, Marsh, Still &
Hinshaw, LLP, 12901 Saratoga Ave Saratoga, CA 95070. |

3. On or about January 4, 1982, the Board issued Physician's and Surgeon's Certificate
No. A 37908 to NILDA VERGARA, M.D. (Respondent). The Physician's and Surgeon's

STIPULATED SETTLEMENT (800-2015-013832)
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Certificate was in full force and effect at all times relevant to the charges brought in Accusation

No. 800-2015-013832, and‘ will expire on J anuary 31,2018, unless renewed.
| ' JURISDICTION

4. On January 20, 2017 Complamant Klmberly Klrchmeyer in her official capacity as
the Executlve Director of the Board, filed Accusatlon No. 800-201 5 013832 (Accusat1on) against
Respondent.: The Accusation and all other statutorily requlred documents were properly served
on Respondent and she t1me1y filed her Notice of Defense.

5. A-copy of _Accusation No. 800-2015-013832 is attached as exhibit A and incorporated

herein by reference.

ADVISEMENT AND WAIVERS

6.  Respondent has carefully read, fully discussed with counsel, and understands the
charges and ‘allegations. in Accusation No. 800-2015-.013832; Respondent has also, carefully read,
fully discussed with counsel, and understands the effects of this Stipulated Settlement and
D1sc1p11nary Order | | o

7. Respondent is fully aware of her legal nghts in this matter, including the nght toa
hearing on the charges and allegations in the Accusation; the right to confront and cross-examine
the witnesses against her' the right to present evidence and to testify on her own behaif' the right

to the issuance of subpoenas to compel the attendance of w1tnesses and the product1on of

documents the right to recon51derat10n and court review of an adverse decision; and all other

nghts accorded by the California Adrmmstratlve Procedure Act and other applicable laws, havmg
been fully adv1sed of same by her attorney of record. |

8.  Respondent, having the benefit of counsel nereby voluntarily, knowingly, freely and
intelligently waives and gives up each and every right set forth above. |

CULPABILITY

. 9. Respondent agrees that, at an adm1mstrat1ve hearmg, Complamant could establish'a
prima facze case w1th respect to the charges and allegations contained in Accusatlon No. 800-

2015-013832 and that she has thereby subjected her Physician’s and Surgeon’s Certificate to

STIPULATED SETTLEMENT (800-2015-013832) .
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disciplinary action. Respondent further agrees to be bound by the Board’s imposition of
discipline as set forth in the Disciplinary Order below.
CONTINGENCY

10.. This stipulation shall be Subj ect to approval by the Medical Board of California.

Respondent understands and agrees that counsel for Complainant and the staff of the Medical

| Board of California may communicate directly with the Board regarding this stipulation and

settlcfnent, without notice to or participation by Respondent or her counsel. By signing the
stipulation, Re.spondent undérstands and agrees that she may not withdraw her agreement or seek
to rescind the stipulation prior to the time the Board considers and acts upon it. If the Board fails E
to adopt this stipulation as its Decision énd Order, the Stipulated Settlement and Disciplinary |
Order shall be of no force or ef,fect, except for this paragraph, it shall be inadmiSéibIe in any legal
action between the parties, a.ﬁd the Board shall not be disqualified from further action by having
considered this matter. | | _
11. The parties understand and agree that Portable Do;:ument Format (PDF) and facsimile

copies of this Stipulated Settlement and Disciplinary Order, including PDF and facsimile

 signatures thereto, shall have the same force and effect as the originals.

12.  Tn consideration of the foregoing admissions and stipulations, the p;irties agree that
the Board may, ‘without further ﬁotice or formal probeeding, issue and enter the following |
Disciplinary Order:

DISCIPLINARY ORDER

A. PUBLIC REPRIMAND

YT IS HEREBY ORDERED that Physiciari's and Surgeon's Certificate No. A 37908 )

issued to Respondent NI‘LDA VERGARA, M.D. is hereby publicly reprimanded pursuant to

California Business and Professions Code Code § 2227(a)(4). This Public Reprimand, which is
issued in connection with Respondent’s actions as set forth in Accusation No. 800-2015-01383 2,

is as follows: .

STIPULATED SETTLEMENT (800-2015-013832)
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On or about January 14 and 15, 2015, you prescribed a compounded cough medicine to a
minor patient, containing corticosteroid in an amount which over time, could potentially
pose health risks to the minor patient. You also failed to properly document the
prescrlptlon of the compounded cough medication and instructions concermng the use of or
weaning from the compounded cough medication,

B. MEDICAL RECORDS KEEPING COURSE

- Wlthm 60 calendar days of the effectlve date of this Decision, Respondent shall enroll

in a course in medical rccord keepmg approved in advance by the Board or its designee..

- Respondent shall provide the approved course provider with any information and documents :
_that the approved course provider may deem pertinent. Respondent shall participate in and
| successfully complete the classroom component of the course not later than six (6) months

“after Resf)ondent's 1initial enrollment. Respondent shall suécessfully complete any other

component of the course Withiﬁ one (1) year of eﬁl’olhnent. The medical record keeping
course shall be at Respéndent‘s expenée and éh_all be in addition to the Coﬁtinuing Medical
Education (CME) requirements for renewalof licensure.

| A medical record keeping- course taken after the acts that gave rise to the charges in the
Accusation, but prior to the effective date of the Decision may, in the solé discretion of the Board
or its desi‘gnee,' be acéepted towards the fulﬁllmeﬁt of this condition if the cbursé would ﬁave. |
been approved by the Board or its designee had the course been taken after the effective date of
this Decision. - | |

Respondent shall submit a certification of successful completion to the Board or its

‘designee not later.than 15 calendar days after successfully completing the course, or not later than

15 calendar days after the effective date of the Décision, whichever is later.
Failure to participate in and complete successfully all phases of the clinical training
progfam outlined above shall constitute unprbfessional conduct and grounds for further‘

disciplinary action. If Respondent fails to successfully complete the clinical training program, or

4

STIPULATED SETTLEMENT (800-2015-013832) |
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' fa.tls to complete it within the designated time period, Respondent shall cease the practlce of

medacme within 72 hours after being notified by the Board or 1ts de31gnee that Respondent failed

to complete the clinical training program.

ACCEPTANCE
I NILDA VERGARA, M D., have carefully read this S’upulated Settlement and

D1sc1p1mary Order and, having the benefit of counsel, enter into it freely, voluntarily, mtelhgently

" and with full knowled,,e of its force and effect on my Physician’s and Surgeon’s Certificate No

A 37908. 1fully understand that, after signing ﬂns st1pu1at10n, I may not w1thdraw from it, that it
shall be subm.ttted to the Medical Board of Cahforma for its consrderatron, and that the Board

| shall have a reasonable period of time to consider and act on this stipulation after receiving it. By

entering into this stipulation, I ﬁ.ﬂly understand that, upon formal acceptance by the Bdard, I shall
be publically reprimanded by the Board and shall be required to comply with the terms and
condmons of t.'ne D1sc:1plmary Order set forth above. 1, also, fully understand that any faiture to -

|| comply with the terras and condmons of the D1sc1p11nary Order set forth above shall constitute -

unprofessmnal conduct and that my Physrcxa.n s and Surgeon s Certificate No. A 37908 will be
subject to ‘further disciplinary actlon '

oaten: May 1S, Lot J)r%”’ _
O NILDA VERGARA, M.D.
: . Respondent

1 have read and fully discussed with Respondent NILDA VERGARA, M D the terms and

condmons and other matters contained in the above Shpulated Settlement and Drsc1pl1nary Order.

|| Iapprove its form and content.

DATED: mAY IS 200 - /TW é 81"-/\
_ ! " THOMAS STILL
Attorney for Respondent

STIPULATED SETTLEMENT (800-2015-013 832)
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ENDORSEMENT

The foregoing Stipulated Settlement and Disciplinary Order is hereby respectfully

submitted for consideration by the Medical Board of Califomia.

Date;d: 5/,7 /‘7 o | Respectfully submitted,

XAVIER BECERRA

Attorney General of California

JANE ZACK SIMON

Supervising Deputy Attorney General

Deputy Attorney General
Attorneys for Complainant

SF2016503840

STIPULATED SETTLEMENT (800-2015-013832)
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, STATE OF CALIFORNIA
- KATHLEEN A. KENEALY : :
Acting Attorney General of California. ' _MEDICAL BOARD OF CALIFORNIA
JANE ZACK SIMON ' SACRAMENTO Zanuary 20 2017
Supervising Deputy Attorney General BY fQChu‘h EfzWate-  ANALYST
ALICEW. WONG ‘ ‘ : - -
Deputy Attorney General

State Bar No. 160141
455 Golden Gate Avenue, Suite 11000
San Francisco, CA 94102-7004
Telephone: (415) 703-5597
Facsimile: (415) 703-5480

Attorneys for Complainant

~ BEFORETHE
. MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFATRS

~ STATE OF CALIFORNIA
In the Matter of the Accusation Against: | Case No. 800-2015-013832
Nilda Vergara, MLD. . ACCUSATION
2039 Forest Avenue #205B
San Jose, CA 95128 '
Physncmn s and Surgeon's Certlflcate
No A 37908,
Respondent.
Complainant alleges:
| PARTIES

1. Kimberly KirchmeyverA (Complainant) brings this Accusation solely in her official

.capacity.as the Executive Director of the Medical Board of California, Department of Consumer

Affalrs (Board).
2.  On or aboutJ anuary 4 1982, the Medlcal Board 1ssued Physician's and Surgeon s
Certificate Number A 37908 to Nilda Vergara, M.D. (Respondent). The Physician's and

Surgeon's Certificate was in full force and effect at all 'ti‘rrl‘e"’s"rcle'vant to the charges broﬁght :

“berein and will expire on January 31,2018, unless renewed.

JURISDICTION

3. This Accusation s bro_light before the Board, under the authority of the following
laws. All section. teferencf;s are to the Business and Professions Code unless otherwise indicated.

1

(NILDA VERGARA, M.D.) ACCUSATION NO. 800-2015-013832
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4, Section 2004 of 4the Code provides, in.peniﬁent part, that the Medical Board shall
have responsibility for: |
f‘(a) The enforcement of the disciplinary aad criminal provisions of the Medical
_ Practice Act. |
| “(b) The administration and heanng of dlsc1phnary actions.
“(c) Carrying out dlsc:1phnary actions appropnate to fmdmgs made by a panel or
an administrative law ledge.. -
“(d) S'uspendiag,-revoldng,'er otherwise limiting certiﬁcatesvafter the ceaclusion
of d1s01p11nary actions. - | |
“(e) Rev1ew1ng the quahty of medical practice carried out by physician and
surgeon certificate helders under the jurisdiction of the board.
5 Section 2227 of the Code erovides that 2 licensee who is found guilty ander the :

Medical Practice Act may have his or her license revoked, suspended for a period not to exceed

one year, placed on probatlon and reqmred to pay the costs of probation momtormg, be pubhcly

repnmanded, or such other action taken._m relation to discipline as the Board deems proper. .

6. Section 2234 of the Code, states, in pert_inent part: |

.‘“The board shall take action against any licensee who is charged with unprofessional
conduct. In addition to otherbproyislion's of this article, unprofessional conduct includes, but is not
limited to, the following:

“(a) Vlolatmg or attemptmg to violate, directly or 1nd1rect1y, assisting in or abettlng the
violation of, or conspiring to violate any provision of this chapter.

“(c) Repeated negligent acts. To be repeated there must be two or more neghgent acts or
omlssmns An 1n1t1a1 nechgent act or omlssmn followed by a separate and distinat departure from
the apphcable standard of care shall constitute repeated nevhgent acts.

| “(1) An mmal neghgent diagnosis followed by an act or omission medmally appropriate

for that neghgent d1agnos1s of the patlent shall constitute a single negh gent act.

2

(NILDA VERGARA, M.D.) ACCUSATION NO. 800-2015-013832
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+ “(2) When the standard of care requires a change in the diagnosis, act, or omission that

| constitutes the negligent act described in paragraph (1), including, but not limited 1o, a

reevaluation of the diagnosis or a change in treatment, and the 1icensee's_conduct departs from the

applicable standard of care, each departure constitutes a separate and distinct breach of the

standard of care.

(13 2

7. Section 2266 of the Code states: “The failure of a physician and surgeon. to maintain

adequate and accurate records relating to the provision of services to their patients constitutes

unprofessional conduct.”

. FACTS
8. At all times relevant to th15 matter, Respondent was licensed and practicing medicine
in San Jose, California. N | |
9, Respondent saw Patient P-11 a child just short of ﬁer sécond'birthday, on three -
océasions; january 13, 2015, January A'zo, 2015, and February 20, 2015. P-1 had been seen beforé -

this and has been seen since at the Santa Clara Valley Medical Center clinics for primary

pediatric care and by a pulmbnologist for persistent asthma.

10. When P-1 first saw Respondent, she noted that P-1 had been diagnosed with asthma
and was maintained on corticosteroid and albuterol iﬁhalers; P-1 presented with fever, co_ughing;

and loss of appetite. Although she had taken an antibiotic prior to this visit, it is not noied in

Respondent’s chart notes‘. Respondent diagnosed pneumonia, laryngotracheobronchitis (croup),

and asthnia-, treated P-1 in the ofﬁce, ‘and prescribed a different antibiotic for het.

11, Rcspondent states tha;n she followed up with P-1 by 4tele'phone on January 14 and 15,

2015 and, based on the follow up, prescribed cémpounded cough syrup at a daily dose containing

0.55 mg dexamethasone, 2 corticosteroid. She prescribed 2 sufficient amount of the medication to

lasta month and, when P-1’s mother said that she was afraid that P-1 would begin to cough again

! The patient is designated in this document as Patient P-1 to protéct her privacy.
Respondent knows the name of the patient and can confirm her identity through discovery.

3
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because her entire fanlily had colds, Respondent called in a partial refill for the medication. None ‘

of this 1nformat10n is included i in Respondent’s chart notes for P 1.

120 Respondent s chart notes for P-1’s follow up visits on January 20 and February 20,
2015 do not make reference to the compounded cough medication, instructions on how to take the |
med1eat10n, or to the advice she states she gave P:1’s mother concernlng weaning P-1.off the
medication. | - | |

13 Although Respondent states that she was concerned about P-1 ’s reduced “immunity’;
and recommended an over the counter irnmune pediatric supplernent for P-1 on February .20, |

2015, it is not documented in P-1°s chart notes.

FIRST CAUSE FOR DISCIPLINE
~ (Repeated N-egligent Acts)
14. Respondent is gu11ty of unprofess1ona1 eonduct and subject to dlsc1plmary actlon
under section 2234 subd1v1s1ons (a) (violating the Med1cal Practlce Act) and (c) (repeated

neo‘ligent acts), of the Code in that Respondent engaged in the conduct described above: m_cluding;

‘but not 11m1ted 1o, the followmg

A Respondent prescribed an oral cortlcostermd containing medication to manage P-1’s
asthma.

. B. The systemlc corticosteroid prescribed by Respondent could over time, potentlally

cause significant and senous hypothalam1c-p1tu1tary—adrena1 axis suppressmn

C.” At the same time that Respondent was managing P 1’s asthma with a corticosteroid
containing medication which can cause immune suppression, she expressed concern about P-1°s
reduced “immunity” and recommended an over the counter pediatric immunity supplement.

SECOND CAUSE FOR DISCIPLINE

(Inadequate Recordkeeping)

15, Respondent is guilty of unprofessional conduct and subject to disciplinary action

| under section 2266 ('tnadequate records) of the Code in that Respondent engaged in the conduct

described above inciuding,.but not limited to, the following:

4
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A. Respondent fa11ed to document that there were follow up telephone visits in P-1’s
chart notes and failed to document any information obtamed during those telephone visits.
B. Respondent failed to document that she had prescribed the compounded cough
medication for P-1 or to mention it in any way in any of her chart notes. |
C. Respondent failed to document any instructions concermng the use of or weamng
from the compounded cough medication. A /
D. Respondent did not document that P-1 had been treated with an antibiotic priorto
Respondenjt seei-ng her on January 13,2015.- | |
| E. Respondent did not document her concerns about P-1°s reduced 1mmun1ty or her
recommendation for an ov'er_the counter pediatric immunity supplement.
| . PRAYER |
WHEREFORE, Complainant_reduests that a hearing be held on the rnatters herein alleged,'
and that following the heanng, the Medical Board of California issue a dec1S1on |
1. Revokmg or suspendmg Physmxan s and Surgeon's Certificate Number A 37908,
1ssued to Nﬂda Verga.ra, M.D,; ‘
2. Revoking, suspendmg or denymg approval of Nilda Vergara M.D.'s authority to
supervise physician ass1stants, pursuant to section 3527 of the Code;
'3, Ordering Nilda Vergara, M.D., if placed on probation, to pay the_Board the costs of |

probation monitoring; and

20#_ 4. Taking such other and further action as deemed necessafy and proper.

v

DATED: January 20, 2017

KﬂwBERLYKmRCEmu?{%p
Executive Director

Medical Board of California
Department of Consumer Affairs
State of California

Complainant

SF2016503840
41656228.doc
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